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IK THE 
Supreme Court of Appeals of Virginia 
.-\T RICH.MOND. 
Record No. 3692 
PLJ~Z 8.ALYJ~R, Appellant 
rersns 
CLINCIIF'H~LD COAL COHPOHA'rION, .Appellee 
PE'J'l'rTON. 
To The Honorable .Justices of the Supreme Court of Appeah 
of Vir.,rinia: 
Your petitioner, Plei Salyer, respectfully represents that 
he is aggric,·etl by an awa nl of t.he Industrial Commission 
tinted NoYernher 2, 1H49, directing that his claim for com-
pensation he dismissed on the ground that he had silicosif 
prior to the effective date of the occupational disease la·w 
mid no reco,·ery could be had therClon. 
HISTOHY OF 'I'll~~ PHocgJ•~DINGS IN THIS CASE. 
"rl1e fit·st hearing- of this elaim was )wld before the I-Ion. W. 
W. Martin, Chairman, flt Lebanon, Virginia, April 6, 194-9: 
a second hearing· was held before the. Hon. w·. F. R-obinsOJi~ 
Commissioner, at :Lebanon,' Virginin, .J nne 15, 1949; and 
!!°* on Octolwr *25, I 949, a del~ision wa~ rendered by Hon. vV. 
F . .Martin, Chairman, finding· that Plez Salyer had a 15% 
general partial db~ability a8 a result of an occupatiomd 
2 Supreme Court! of Appeals of Virginia 
disease diagnosed ai;; silic·osis c~ontrnC'1ed in thC1 employment 
of the Clinchfield Conl Corporation and directed an award of 
c~ompensation in his favor as follows: $5.93 per week payable 
every four weeks beginning 0etobel' 14, 1948 and to C'ontinuc 
for a period of 300 week~ 1folcs:;; subsequent conditions re-
quired a modification. Said award also provided for the pay-
ment of attorney's l'ee. 
Upon application of the Clincl1field Coal Corporntion. ein-
ployer, ap.pellee herein, a. review was had before the full Com-
mission at Richmond, Virg·inia, and ·a decision thereon ,vns 
rtjndered by the majority of the Commission, Martin, Chair-
man, dissenting, on N ovcmber 2, Ul4!) directing that thi~ 
claim be dismis~;ccl on the ground originaly stated in this 
petition; and ordel'ing· that r.;rid award ol' August 25, 1949 he 
set aside and the c-ln im dismissed. 
A transcript ol' the record: is filed herewith. 
PRfi~LBIINARY RE~IARKS. 
The final orde1· of Novemh~r 2, H).H) dismissed this claim on 
the sole ground that the appellant, Plcz Salyer. lrnd silicosis 
prior to the effcctiYc date of the occupational discm;e law, 
and this petition will he, addreRsed mainly to this issue. 
:-_:• • All former iRHues were ~arefully analyzed in the original 
decision of A np;nst 25, 1940 and counsel for the appellant 
incorporates in this petition hnd adopts all statements or law 
and fact therein c·ontained. 
ARSTGNlU~NTS OF l~RROR. 
I 
I. The decision and award! on review is contrarv to the law 
a.nd the evidem~e and is not supported hy the eviclcnee. 
II. The Conunis~ion erred in dismissing, the appdlant ':-: 
claim on the ground tlmt he had ding·nosahle silicosis prior 
to July 1, 1944. I 
QUESTIOX. 
Can an employN', who had the oc·cupational disease. sili-
,;oRis, prior to the cmaetmcn~ of the occupational disease lmv 
i!l 1944, unknown to him bnt!Imown to his employe1·, and who 
i:ontinues to work nt the san1c job for the same employer re-
eover compemmt ion in 1948, at which time he is unnhle to 
pursue his reg11lm· (~mployment Jweause of silicosis'? 
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4* *OCCUPATIO~AL DISKAS1~-IUSTORY. 
The o<'enpational <li~PHsP law was first enacted at the 1944 
session of the Virginia Leg·i8lature and heeame effective .July 
1, 1944. T]ie title to the ad will pl'Operly serve to illm;tra1.c 
what aeti.on was taken: ( Aets of Assembly, Extra Session 
1942, Hegnlar Session 19-1-4. Clrnpt. 77, pag·e 97). 
"-An ACT to mnend ( 'lwptcq· 400 of the Acts of Assembly 
of 1918, whi<'h became H law without the approval of the 
Governor, M:areh 21. 1918, known a:-; .. The Virginia ,v or]i-
men's Compcmmtiou Act", af-- it has been amended from tim,, 
to time, in order to extend the · scope of the law to includt• 
eertain coverage of oecnpat.ional discas<~s; and to such end, to 
amend and re-enact, as previously amended, Section 2, by rt-
enacting the mattm· of Seetion 2, with certain amendmentH, 
as follows: Section ~' and fivf\ new sections numbered 2-a, 
2-b, 2-e, 2-d and 2-e; and to add to the law eleven other new 
sections numbered 2-f, 2-g, 2-h, 2-i, 2-j, 2 k, 2 1, 2 m, 2 n, 2 oi 
and 2 p." 
Section 1887 (2-g) listed the occupational diseases covered 
under this Ad, one of them heing 4 ' Silicosis". The 1948 sei-:-
sion of the Legislature amended Section 1887 (2-g) by ~mh-
stitnting "Pnenmoroniosis" for "Silicosis", thereby 
4• broadening this coverage sinre '"'Pneumoconiosis, the ge11-
cric term for dust dis(~ases of the lungs, includes Silicrn;;i~ 
as well as other dh;eases of similar character. The same Sei-:-
sion of the Legislature as or .July 1, 1948 also repealed Sec-
t-ion 1887 ( 2-i) which under the 1944 Act i·ead as follows: 
"Pre-existing Oceupational Disem;e-An occupational di~:-
ease whieh an employee has on the effective date of the 
amendment~ of this law ~hall not he (•ovcred hereunder. A 11 
employee haH an Ol"(·upational disea!".ie within the meaning-
of thi~ law il' the dist'H!--e or <·ondition has developed to such 
nn exh•nt that it can be <liagnosecl a:;; a·n occupational di~, 
ease. lu c,·crv hearing- lwfo1·e the Industrial Commission i 11 
this regard 11;1dc1· thi~, la\\', the JmrdP11 shall be on the <:Tll·· 
plqyee to pro,·c that Jw did not han~ HK of the effective date 
hereof the ocl·upatioual di~<)flsc for whi(•h he is seeking com-
pensation.'' 
Betwem1 1l1f' Pnadnwnt. :me l the repeal of this Rection, th r<:e 
eases were tlN·ided hy t)w Supreme Court of Appeals of thi:-3 
Supreme Court of ~\ppeals of Virginia 
• I 
state interpreting thi~ sectio1~ and its pffol't upon the OC('Upa-
t.ional disease law, as it then ~xisted. ':tilicse eases a re aH fol-
lows: 
''R" h d . (-' ,, .. 186 \T 9()8 .I•) c:• ..., (")l) 9r.:(\. p C 
.-ic mon . , . , o. 111~, a. -~ ~, -t- i'). r..1. ......c -t>v, o -
ohontas Corp. v. Riclwrd.~on,: 186 Va. 367, 42 S. E. (2d) 260; 
Noel v. Oakivood Smokeless Coal Corp., 186 Vn. 97, 41 S. E. 
(2d) 454. ,, I 
The 1948 amendment alRo rewrote with certain <'hnnge~ 
sections 1887 (2-1)_ nnd (2-m). 
Section 1887 ( 2-n) enacted in 19.J.4 nnd still *in effect pro-
(i * vides as follo,rn: 
I 
"§1887 (2-n). ,vaiver.-,VJ1en an employee or prospective 
employee, though not incapacitated for work, is fonncl to he 
:dfected by, or susceptible to~ a i;;perifie oc•eupational diHcase 
ht~ may, subject to the approval of the Industrial CommiR8ion. 
lie permitted to waive in writing· eompensation for any ag·gra-
vation of llis condition ~hat may re~mlt from his worki11g or 
continuing to work in the sal11e or similar occupation for the 
same employer or for another employer. ( 194-4, c. 77)." 
Plez Salver worked a::: a miner for the Clinrhfield Coal 
Corporatio11 from 1914 until October 13, 1948, a period of 
more than thirty years. (Trl· R., p. 4) During: this time ]w 
operated a motor and cnttH1g machine (Tr. R., p. 4). In 
operating a mine motor it becomes 11ecessary to ponr sand 
on the mine tracks to create friction for the dridng wheels, 
thereby creating· a dust <'Ontaining silica which when inhaJecl 
over a period of time tends to cause silicosis (Tr. R., p. 4, 40). 
In 1941 the defendant con1pany directed all its employees 
to report to Dante, Virp;ini~ in order that X-Ray pictures 
of their lungs mip:l_it be takeh (Tr. R .• p. 10-ll). These pic-
tures were talwn by physicians of' the State Board of 
r Health and the reports thereon 6 Werc made to the em-
ployer and kept in its medical file~. The report on Plez 
Salyer stated that he had "fate fir~t or early second" stage 
silicosis (Tr. R., p. 11). Sal~er. wa~ not advised hy the em-· 
ployer of the nature of the :rnport on him nor did he make 
any inquiry concerning it (rr1r. R .. pp. G. 11, 12). 
Salyer continued his regulal' w01·k in the mines until Oct-
ober 13, 1948, when lw commltecl Dr. ""· C. Elliott, company 
physician for the CliuC'hficld Conl Corporation, who advised 
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him that he had silicosi~. He quit work that clay and has not 
worked since (Tr. R., p. 9). 
Claimant was later C'Xami11ed by Dr. S. G. Davidson of 
Bluefield, "\Yest Virginia, a reeognized expert in the diagnosi::; 
of silicosis, who by n report dated December 9, 1948, ex.-
pressed the opinion that PlPz Salyer then had a 15% dis-
ability as a result of sili<'mds. Dr. Davidson's report is set 
forth iu full on pag·c 13-14 of the record. Is is not denied that 
Salyer operated a motor and cutting marhine for his em-
ployer both prior to 1944 m1d afterwards; nor that silicosi8 
arose out of bis emplo~·rnpnt with the Clin<'hfield Coal Corp-
oration, as defined. in Red ion 1887 ( 2-f) of the Code of Vir-
ginia. 
It is admitted by conn8tll for the claimant that the occupa-
tional disease, silicosis, was diagnosable prior to July 1, 1944 
but, as stated, in the findings of fact hy Martin, Chairman, 
on page 4 of his opinion, Salyer did not know nor •ap-
s• parently did not ~nspc(·t that he had silicosis until he 
was so advised by Dr. Elliott in October, 1948, and fm -
ther, the defendant did lrnow that the claimant had silicosfr; 
on and after 1941 (T1·. H., pp. G-10-11-12-25 ). 
It is suggested in the reeord that Salyer also had an X-Ray 
made at St. Paul by the State Board of Health in August, 
1948, (Tr. H., pp. 24, 2f>) and Dr. Davidson's report (Tr. R .. , 
p. 43) also mentions that Halyer also had another examim1 -
tion made by the Clinchl'ield Coal Corporation in 1944. Not.b-
ing further is said corn·p1·11i11g either of these reports. 
AROU~JENT. 
The majority opinion iR hnsed on the premise that a 
claimant who had an oc(·upHtional disease prior to the enact-
ment of the occupatio1rnl disPase law in 1944 cannot after-
,vards 1·ee0Yer. Conn~el for eomplainant does not deem it 
necessary to argue thiH g-(•11ernl proposition. It is respect-
fu1ly submitted howevcil', that under the facts of this case this 
rule, if rorreet in some c·ase~, is not applicable here. 
An oeeupational or industrial disease is defined in Volume 
58 Am. ,J m·. page 7 48; Hec·t ion 246 as follows: 
Oceupatimwl and Iml11stric1I Diseases-Certain diseases arnl 
infirmities which den•lop gradually and imperceptibly a~ 
9* a result of engagiu.~· i11 particular employments *and 
which al'e generally lrnown and understood to be usual 
iucidents or hazanls thereof, n re disting;ui8hed from thoi-: ,. 
having a traumatic orig-in, or otherwise developing· sud<lenJJ 
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and unexpectedly, hy- the termR '"oC'rupational" and "indus-
trial"." Also 8tated in the qase of Fable v. Kn.efelv is the 
following: i 
"An occupationul disease n~ay he defined as some ailment, 
disorder, or illness which is the expeetahle result of workin~ 
under conditions naturally inherent in the employment and 
inseparable therefrom. and if$ ordinarily slow and insidious 
in its approaeh. Foble v. Itn.cfd,11, 176 Md. 474, 6 A 2d 48, 
i 22 ALR 831. " I 
I 
Section 1887 (-f) also p1,rport:-: to define Occupational 
Disease. 
It can thus he ~ccn from a history of legislation on this 
subject that the Lcgi8lature intended to broaden the w· ork-
men 's Compensation Act in 1944 to include certain occupa-
tional diseases; that the .Act 1was fnrther broadened in 1948 
by substituting· Pneumoconio~is for Silicosis; that the Legi-
8lature at the time of the repeal in 1948 of Section 1887 (2-i) 
was influenced by or at least had knowledge of the three de-
cisions of the Supreme Court of Appeals interpreting this 
~ection in silicosis cases. 
It can also he seen that the Clinchfielcl Coal Corporation 
might in 1944 have had the qlnirnant, Plez Salyer, execute a 
waiver if it intended to retain him in its employment, 
J 0* *or have disehargecl hirn had he refused to do so. This 
is particuHll'ly important in view of the fact that accord-
ing to its own filcR it knew I in 1944 when the occupational 
disease law heemne effective, that Plez Salyer was afflicted 
with silicosis. It must ah;o be admitted bv a verv definition 
of the term "occupational disease'' that his condition would 
grow worse as he continued to do the same work in which he 
"'as then engaged. I 
Section 1887 (2-n) above infers that an occupational 
disease may he aggravated I 1,y continued exposure to the 
hazard· involved, hut_ if a wi1iver is properly executed, the 
employer can be protected from the results which inight fol-
low. No waiver was ever obtained or filed. Vol. 3, "\Vork-
men's Compemmtion rrext, Sehneider, page 507, Text No. 926 
says: 
I 
'' Another ohservatiou which thi!-i survey prnmpts is the 
;justice and a(h-hmhility of I the c·om·sc of authorizing the 
worker who haf-i a chronic• e011ditio11 or a permanent partial 
disability, signing a waiy·er of the rip:ht to compen~ation aris-
ing out of and cli rer·tly due to his t'Xii.:ting infirmity and whirh 
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infirmity without stlC'h waiver would prevent his obtaining 
employment, because of the added r-i.~k to the potential em-
ployer and his insu·rer, if a:ny." Such waiver should be suh-
ject to commission supen·ision to prevent its abuse and the 
continuation of the employee in the same type of work which 
would tend to in<'rease his infirmity." 
11 • •1t is respeett'ully ~uhmitted that by its failure to 
notify Salyer in 1944 or prior thereto that he was 
afflicted with silicosis, and particularly by its failure t.0 
obtain a waiver from him, they are now estopped to deny 
responsibility for his iiwapaC'ity which occurred in 1948. 
How may an occupational disease such as silicosis be 
aggravated and what i~ really meant by the term "aggra-
vation"¥ No cases have heen decided by our Appellate Court 
on the subject of aggrnvntion of an occupational disease, but 
as above stated, ·the vci·y clefinition of the term is sufficient. 
The lexical meaning of a.ggrnvation is this: to make heavy 01· 
heavier; to make worse, or more severe; to enhance; inten-
sify; and is synonymous with heighten, increase or magnify. 
An occupational diseaRe i8 aggravated by continu~d exposur~ 
to the hazard involved. It ii;; admitted by the defendant that 
according to its files, Plez Salyer, at the time he was examined 
by the State Health Board, had a ''late first or early second'' 
stage silicosis. " 7hen he was examined by Dr. Davidson, a 
recognized expert in the diagnosis of this disease, December 
9, 1948, less than two months after he quit work for the 
Clinchfield Coal Corporntion, Salyer had a "late second or 
early third'' stage silieosii:,;. Salyer had worked for no other 
company since 1914. Other than his employment with the 
Clinchfield Coal Corporation, he was not and could not other:.. 
wise have been subjected to the one and only hazard 
12"" which could *further injure him, namely, the continued 
hreathing of siliea into his lungs from sand ground 
beneath the wheels of a mine ·motor. .l}r. Davidson, in his 
report, states '' it seems important to state that this man has 
been a miner since 191--1-, running· a motor and a cutting 
machine during his employment". Dr. Davidson at the end 
of his report, obvious}~· haYing in mind the 1944 Act says jt. 
is important to have H report of the X-Hay examination made 
in 1944 or still hetter, tlw 1944 film. n1e employer, Clinch-
field Coal Corporation, ltn~ never authorized the State Board 
of Health to fumish tlw~l' films to Dr. Davidson. This state-
ment, if he is attempting- to pass' on the legal effect of such a 
situation, is not germane to his report unless he wishes tu 
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convey the idea that he has a :certain doubt as to whether the 
condition, i. e. Silicosis, was 
1
bctually diagnosable in 1944. 
Schneider's vVorkmen 's Coippem.ation Text, Volume 3, Sec-
tion 926, page 504, commenting 011 the two cases of Cell v. 
Yale & Towne Mf,q. Co., 281 Mich. 564, 275 N. V.l. 250 (1937), 
and Adams v. Acme White Lead & Color TV01·ks, 182 Mich. , 
157, 148 N. ,,~. 485., states a~ follows: 
'-'The Supreme Court of Michigan states:'' An occupational 
disease is one which is due i 1holly to causes and conditions 
which are normnl nud const~ntlv present and characteristic 
of the particular occupatio:d.; that is, those things which 
science and industrv have not yet learned how to eliminate. 
It will be noted: that ti1is definition introduces the 
13*' negligence •clement, and that the cause had its incep-
tion prior to the adoption of the occupational diseases 
act in Mich(qan. A statemeit of the same court frequently 
'l noted is: "In occupational diseases it is drop by drop, little 
by little, day after day for !weeks and months, and finally 
enough is accumulated to produce the symptoms'' of the 
occupational disea.se.'' 
It should also be mentioned that there is no evidence of dis-
ahility in this case prior to 1948. The employer from '' its 
records'' says that Salyer had silicosis iu 1941 but there is 
nothing in the l'e(•.ord to indicate that he actually suffered any 
disability until he quit wor~ or shortly prior thereto. Dr. 
Elliott, above referred to, ad,1ised Salyer in 1948 that he had 
silicosis and tliat he should not trv to work 'under unfavor-
able conditions'' referring · pres11mably to the conditions 
under which he was then working. (Tr. R., p. 33) The record 
further indicates that Salyer only went to Dr. Elliott since 
he was beginning to feel or did feel the ravages of silicosis in 
1948. Prior thereto be had worked continuously. (Tr. R., p. 7) 
It can therefor be seen that ~lthoug·h he had silicosis July 1, 
1944, there is no evidence th'.at he was disabled at that time 
or for any time prior to his eommltation with Dr. Elliott 
above mentioned. 
14• •Disability from disease has heen defined as the stage 
when the disease prevents the employee from perform-
ing his work efficiently. (Sclmeil1er'i:; ,vorkmen's Compensa-
tion Text, Section 932, page 1514). Section 1887 (2-j) of the 
Code of Virginia, among other things, states as follows: 
! 
"When the employer and employee are ·subject to the pro-
visions of tlie \Vorkmen 's Compensation Act, the incapacity 
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for work or death of an employee resulting from an occupa-
tional disease as herein listed and defined shall be treated as 
the happening of an injury by accident, or death by accident, 
and the employee or in ease of his death his dependents shall 
be entitled to compensation as provided by the act." 
ARGUMENT-REMARKS. 
For general analysis of the various qccupational disease 
statutes in the various states, counsel for appellant respect-
fully makes referenc>e to Volume 3, Schneider's Workmen's 
Compensation Text, Chapter 16, pages 487 to 721, Subject-
Occupational Diseases. Despite a thorough ex~mination of 
this comprehensive work, counsel for appellant is unable to 
find a single case therein digested which would seem to be 
controlling as far as the issues of this case are concerned. 
'rlie cases therein mentioned are either peculiar to a parti-
cular state statute or else the disease silicosis had its 
15• inception subsequent to the *occupational disease law. 
Neither has counsel for appellant been able to find a 
single annotation or case cited in the American Law Reports 
on the issue herein presented. 
CONCLUSION. 
It is averred that a copy of this petition was on the 28th 
day of November, 1949, mailed by registered mail to Messrs. 
Burns and Lively, Attornyes of Record for the Clinchfield 
Coal Corporation, appellee, before the Industrial Commis-
sion; that this petition and rerord will be filed with Mr. M. 
B. ,v atts, Clerk of the Supreme Court of Appeals of Virgini~ 
at Richmond, Virginia. 
Counsel for appellant desires to state orally the reasons 
for reviewing the judgment romplaiHecl of. 
For the foregoing reasons mentioned in this petition, peti-
tioner prays that an appeal may be awarded him to the end 
that said judgment may he rever~ed and annulled. That your 
petitioner will ever pray, etc. • 
H. l\L BANDY 
Attorney for Appellant 
Norton, Virgi11ia 
PLEZ RAL YER. 
By Counsel. 
10 Supreme Court :Of Appeals of Yirginia 
I 
16• •1, H. M. Bandy of [Norton, Virginia, an Attorney 
practicing in the Supr~rhe Court of Appeals, do eertify 
that in my opinion the decision of the Industrial Commission 
of Virginia dated November 2, 1949, to ,vhich the record is 
annexed, should be reviewed. 
HENRY M. BANDY. 
Received November 29, 1949. 
A. C. B. 
January 17, 1950. Appeal ~1.,I warded by the court. Bond re-
quii·ed $300. 
l\L B. ,v. 
RECORD 
-Form No. 5-10-13-49-3:M I 
THE USE OF 'l1HIS FORM'. 1S REQUIRED UNDER THE 
PROVISIONS OF THE: "TORKMEN'S coi,rpgN- . 
RATION ACT 
COMMON,VEALTH OF, VIRGINIA 
DEPARTMENT OF ·woRKMEN'S CO:MPENSA'rION 
INDUSTRIAL COl\L\ifISSION OF VIRGINIA 
RICHMOND 
W. H. Nickels, Jr., Commissioner 
W. F. Robinson, Commissioner 
W.W._ Martin, Commissioner 
W. F. Bursey, Secretary 
Case of: 
Plez Salyer, Employee 
v. 
Clinchfield Coal Corp., Em1)loyer 
I 
. I 
APPLICATION FOR A Hg.A.RING IN NON-FATAL 
CASE. 
(To he used by injured employee) 
Not being a hle to reach a~1 ~lg-reement as to compensation 
in the above styled ease the im1dersigne<l hereby respectfully 
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requests the Industrial Commission of Virginia for a hea1:-
ing at a time and plaee to he fixed by said Commission in 
accordance with Section 58 of the Virginia .. \V orkmen 's Com-
pensation Act. 
I hereby certify that when the hearing is held I expect to 
be able to prove the facts in the case as follows: · 
( Fill in only the faets applicable to your case) 
1. That on the ...... day of ............ , 19 ... , I was 
injured by acrident arising out of and iu the course of my 
employment while in the employ of Ulinchfield Coal Corp.; 
that as a result of my accident I was compelled to quit 
work on the 13th day of October, 1948, that my employ~r 
had knowledge of my accident within 30 days from date there-
of; that my average weekly wages prior to the accident were 
$ ................ . 
2. That the nature of my injury is as follows: silicosis. 
3. Place where accident happened Dante 
[Fill in only one ( a, b or c) under 4] 
4. (a) That I returned to work on the . . . . . . . . day of 
............ , at a weekly wage of$ .......... or (b) That 
I am still unable to return to work, and my estimated period 
of disability is indefinite ,ve,~ks from this date. or ( c) That 
I returned to work on the ...... day of ............ , 19 ... , 
at a weekly wage of $ ........ , hut again became disabled as 
a result of this injury on the . . . . . . day of .......... , 19 .. . 
5. That I have been paid compensation in the sum of $ 
none. 
6. That as a result of thi~ accident I have sustained a per-
manent injury as follows : silicosis. 
7. That I am unable to reaeh an agreement as to compensa-
tion with my employer for the following reasons: DQ not 
know. 
"'."hen a date for the hen ring is fixed, I respectfully request 
the Commission to issue subpoenas for the following wit-
nesses: Dr. S. G. DaYidson, Bluefield, ,v. Va. and Dr. Elliott, 
Dante, Va. 
Signed thi~ 20th day of ,January, 1949. 
Signature: PLEZ SALYER, 
Employee. 
·12 
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Supreme Court lof .Appcnls of Virginia 
BEFORE THE INDUSTRIAL COM-
MISSION OF YIRGINIA. 
Claim N 1. 985-521. 
Plez Salyer, Claimant 
v. 
Clinchfield Coal Corporation, Defendant 
For answer to the claim ~sserted by claimant, defendant 
says that it believes and admits that said claimant is afflicted 
with silicosis but said defendant savs that it is not liable to 
the Claimant for or on account of ;aid claim for the follow-
ing reasons : 
I . 
1. Defendant says that said Claimant did not, as provided 
for and required by section 1887 ( 2-1) of the Code of Vir-
ginia, 1948 Supplement, within thirty (30) days after Claimant 
first experienced a distinct manifestation or within thirty (30) 
days after a diagnosis was made of said disease, give written 
notice thereof to the defendaµt. employer in accordance with 
section 1887 ( 23) 1887 ( 24) ; 
2. Defendant further denies liability upon said claim under 
and by virtue of pro-visions of tbe Code of Virginia, 1948, 
Supplement, section 1887 (2111) and defendant says that the 
.right to compensation upon ~aid claim has been and is for-
ever barred for the reason that no claim was filed with the 
Industrial Commission within. one year next after the claimant 
first experienced a distinct manifestation nor within one year 
after a diagnosis was made. 
l 
CLINCHFIELD COAL CORPORATION, 
. By Counsel. 
(Signed) BURNS & LIVELY. 
ANS,YER O]f DEFENDANT 
page 3 ~ (The following was added to answer hy Defen-
dant before second hearing:) 
Defendant will contend that the claimant, Plez Salyer, is 
not entitled to have his said ~lahn allowed and is not entitled 
to any right of recovery against defendant because of the 
provisions of Code section 1887 (2-i) and that the repeal of 
said section by the Acts of Virginia Legislature 1948 did not 
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Mr. Plez Salyer. 
and does not warrant the allowance of said claim nor give 
claimant any rig·ht of recovery against defendant. Said 
claimant had said disease on the effective date of the section 
1887 (2-i) and the same had developed to such an extent that 
it could be diagnosed on July 1st, 1944. 
page 4 ~ Plez Salyer, Claimant 
v. 
Clinchfield Coal Cdrporation, Employer Self-Insured. 
Claim No. 985-521. 
Claimant appeared in person. Mr. H. M. Bandy, Jr., At-
.torney-at-Law, Norton, Virginia, for tlie Claimant. 
Judge A. G. Lively, Attorney-at-Law, Lebanon,. Virginia, 
for the Defendant. 
Hearing before Chairman ~IARTIN at Lebanon, Virginia, 
on April 6th, 1949. 
All witnesses having been duly sworn, the following testi-
mony was taken. 
CLAIMANT 
MR. PLEZ SAL YER 
By l\Ir. H. 1\L Bandy, ,Jr.: 
Q. This is Plez Salyer? 
A. Yes, sir. 
Q. How long have you been working for the Clinchfield 
Coal Corporation, Mr. Salyer 1 
A. I don't know for Rnre, thirty some years. 
Q. "That was your joh '? 
A. I run motor and machine. 
Q. · In connection with running of motor was any sand 
used t 
A. Yes, sir. 
Q. Have you worked for any other company other than this 
company during this period of time? 
A. No, sir. 
page 5 ~ Q. vVhen was the last time you worked f 
A. 13th of October, 1948. 
Q. ,vhen was the first information that you received that 
you had silicosis f 
14 Supreme Court of Appeals of Virgini9· 
I lllr. Ple.z Salyer. 
I 
I 
A. It was around sometime in October, 1948. 
· Q. ,vhere did you get the information from? 
A. From Dr. Elliott. Wben I first went to the hospital he 
was not there, said he had gorte to Ric11mond. 
Q. You were examined by! one of the State doctors that 
come out for T. B.? 
A. Yes, sir. 
· Q. ,vhen were you examined? 
A. I believe it was sometime about August, 1948. 
Q. Was that the first and 01Hy time you were ever examined 
by State truck? 1 • 
A. No, sir, examined once after that. 
· Q. Did they tell you what was the matter with you or send 
report to Clinchfield Coal Corporation? 
A. I don't know what they
1 
done. 
Q. They told you they would have to send these reports to 
the employer, didn't they 0l 1 
A. Yes, sir. 
Q. You never received thatl'eport? 
A. No, sir. · 
Q. I believe on or about th~ 9th day of December, 1948, you 
were examined by Dr. S. G. Davidson of the Bluefield Sani-
tariumi · I 
page 6 ~ A. Yes, sir. : 
Q. I ask you to file as part of your evidence the 
report of Dr. S. G. Davidson bearing the date allove men-
tioned? · ~ 
A. Yes, sir. 
By Chairman Martin: That will he accepted. (Exhibit 
''A"). 
By Judge A. G. Lively : 
Q. Mr. Salyer, you were examined m 1941 by the State 
medical authorities, were you 1? 
A. People that come and I then Dr. Davidson, they took 
pictures, yes, sir. 
Q. At that time they stated you had silicosis, didn't they? 
A. Not that I know of. They never said nothing to me 
about it. I 
Q. Did you try to find ou M 
A. No, sir, I didn't try to fin<l out. 
Q. You went and had examination? 
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11lr. Plez Salyer. 
A. They take pictures up there and that is a.11 I ever heard 
of it. 
Q. You don't know whether they stated that you had sili-
cosis or notf 
A. No, sir. 
Q. You didn't try to .find ouO 
A. No, sir, I just worked on. 
Q. ·when did you find out about results of examination? 
A. I never di.d find out. 
Q. You didn't ask anybody else afterwards? 
page 7 ~ A. Never heard nothing said about it. 
Q. How long have you had this chest condition, 
this trouble with chest f 
A. It commenced bothering me about a year ago. 
Q. Do you mean in 1947 or '48? 
A. Around latter part of 1948. 
By Chairman Martin : 
Q. A year ago would be March, 1948. You said about a 
year agol 
A. Yes, sir. 
By Judge Lively: 
Q. When did you quit work¥ 
A. 13th of Ocotber, 1948. 
Q. You received some kind of compensation, didn't you? 
A. No, sir. 
Q. From the :Mine Union, got some pension from the Mine 
Union? 
A. Yes, sir, I got some welfare. 
Q. You are still getting that? 
A. Yes, sir. 
Q. From the Mine Union? 
By Chairman :Martin: I dou 't think that is material. 
By JudgJ Lively: 
Q. Yon knew that you had this silicosis along in latter part 
of 19481 
A. Yes, sir. 
page 8 ~ Q. What time in 19.48? 
A. I could not tell you just what time, commenced 
bothering me. 
Q. You were X-rayed in St. Paul in 1948? 
16 
A. Yes, sir. 
Supreme Court of Appeals of Virginia-
Mr. Plez Salyer. 
Q. In August, and then in Lehmion in 19481 
A. Yes, sir. . 
Q. Both of the places discovered you had silicosis? 
A. I don't know what they found. 
Q. Did you try to find out·? 
A. I tried but could not find out anything. 
Q. Who did you ask? i 
A. I didn't know who to a!sk. They took them and they i • • 
were gone, I didn't know where to find them. 
By Chairman Martin. 
Q. 'When did you begin to have the first trouble you had? 
A. My lungs commenced hurting me and I got shortness of 
breath. 
Q. ,Vhen was that? 
A. It has been somet~ing like a year ago. 
Q. Did you consult a doctor then ? 
A. No, sir, I just kept working on. I just got so had off 
I could not work. I went to see Dr. Elliott, he waR gone anq 
no doctor to examine me. 
Q. ,vhen did you first make a report to the company ? 
A. 14th day of October. 
Q. The day you q:uit? 
page 9 ~ A. I worked the 13th day of October . 
. Q. That is the first time. you told them f 
A. Yes, sir. i 
Q. Have you worked as long as you could? 
A. Yes, sir. [ 
I 
. By Judge Lively: 1 
Q. You first had this sensation in chest about a year ago 
you say? 1 
A. Commence on me so bad. ,vhenever I went to the 
doctor, got to bothering me so had. I worked the 13th, of 
October, I went down to see Dr. Elliott, he ,vas JlOt there, 
18th or 20th of October. · 
Q. You first had this trouble, this shortness of breath, 
about a year ago¥ 
A. Yes, sir. 
Q. Then did it gradually get w·orse? 
A. Yes, sir. 
• 
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Dr. W. C. Elliott. 
By Judge Lively: ,v e want to introduce this finding of 
1941. 
By Mr. Bandy: 
Q. You had shortncsR of breath, etc., but you didn't know 
what was the matter with you'f 
..A... ~o, sir. · 
Q. You attempted to find out, consequently you were sent 
at the instance of the :Miners ,v orkers up to see Dr. David-
son? 
..A... Yes, sir. 
By Chairman Martin : 
Q. Did shortness of breath bother you much in working? 
..A... Yes, sir. 
page 10 ~ ,;Vitness dismissed. 
DR ,v. C. ELLIOTT 
By Chairman Martin: 
Q. Dr. Elliott, when did you first see Mr. Salyer? 
..A... I don't remember, I don't have the record with me . 
..A..pproximately along in October, 1948. 
Q. ,\That history did he give you 1 
..A... At that time he gave me history of having had short-
ness of breath some time, probably a year or something like 
that. · 
Q. ,vhat ,vas your diagnosis? . 
..A... I suspected he had silicosis or pnemnouoconiosis. 
By Judge Lively : 
Q. He came to you in October, 1948 f 
..A... Yes, sir. 
Q. At that time he g-aYe you history of suffering shortness 
of breath and symptoms of silicosis f 
..A... Something like that on exertion, shortness of breath. 
Q. The conclusion yon reached at that time he had sili-
cosis f 
..A... Yes, sir, dust i rri ta tion, probably silicosis. 
Q. He told you about having worked in mines? 
..A... Yes, sir. 
Q. I hand you here paper and will get you to look at that 
and tell me what that is 1 
..A... That is a report from the Health Department made 
18 Supreme Court :of Appeals of Virginia· 
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back in '41, ·whole number of Clinchfield Coal Corporation 
employees. X-ray~ that were taken, I think taken 
page 11 ~ at Dante by the H~alth Department. 
Q. The Health Department of the State of Vir-
ginia T 
A. Yes, sir. 
Q. Could you look at that report and say what is date of· 
that report and examination was f 
A. This is August, 1941. 
Q. Does that report by the State Health Department show 
that Plez Salyer was examined? 
A ~T • I • .1 es, sir. 
Q. ,Vhat does it show as tesnlt of that examination 
A. "Patient bas late first 0r early second stage silicosis." 
Q. That w:as report in 1941? 
A. Yes, sir. 
By Judge Lively: ,ve offer that in evidence and w·ould like 
for the Commission to permit us to let a copy be made as we 
have reports of several of these. 
By :Mr. Bandy: 
Q. Dr. Elliott, that report was sent _to you and not to 
Salyer? I' 
A. Yes, sir, it was sent to doctor and kept in medical file 
at the Clincbfield Coal Corporation. 
Q. As far as you know it ,vas never communicated to Mr. 
Salyer, as far as you lmo,v? 
A. l don't know. 
Q. You didn't tell him anything about iU 
A. No, sir, I didn't know it until later on. 
page 12 ~ Q. It is custom of the State that medical reports 
based on X-rays or otherwise are sent to the em-
ployer and no copy or no it1formation is given to the em-
ployee, is that the custom 1 I · 
A. No, sir, send them to lthe doctor. Send them to the 
doctor who ref erred him. I 
By Chairman Martin: I am going to investigate it. If I 
find I am wrong will put it back on the docket. 
By Mr. Bandy: I ask to file Dr. Davidson's report. 
·witness dismissed. 
Case ended. 
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EXHIBIT "A" 
BLUEFIELD SANITARIUM 
Mr. H. :M. Bandy, Jr. 
Attorney at Law 
Norton, Virginia 
Bluefield, " 7• Va. 
December 9, 1948. 
Re: Plez Salyer, Dante, Va. age 55 v. 
Clinchfield Coal Co. 
Dear Mr. Bandy: 
The above was referred to the Bluefield Sanitarium by lfr. 
George Griffiths, representaHve of the United Mine ,vorkers 
of America, for examination to determine the presence of sili-
cosis, and if present to what stage it had advanced. 
The history and physical examination was made by Dr. V. 
L. Kelly; the laboratory work by Dr. R. C. Neale and the 
x-ray examination and this report by me. 
It seems important to state that this man has been a miner 
since 1914, running a motor and cutting machine during his 
employment He last worked October 13, 1948. His chief 
complaint is pain in the chest and shortness of breath of one 
years duration. Shortness of breath is noticed on fast walk-
ing. His entire employment has heen with the same company. 
Physical examination shows a tall slender man who does 
not appear acutely ill. He is 6 ft. 1 inch tall. His present 
.weight is 143 pounds; usual weight 165. Duration of loss of 
weight one year. His blood pressure is 130/80; pulse 80 and 
temperature 98. He has an external strabismus of the right 
eye. He wears an upper plate and has no teeth belov{. No 
abnormaility was demonstrated in his heart and 
page 14 ~ his ltmg·s were clear to physical examination. He 
has 21/t inches of chest expansion on deep inspira-
tion. He is slightly dyspnoeic after the exercise tolerance 
test. He has a vital capacity of 3.5 liters. 
His laboratory work including a complete blood count, 
serology, sedimentation rate, urine analysis were all within 
the limits of normal. No tubercular bacilli were found on a 
smear of the sputum. 
Stereoscopic films of the chest shmvs a stringy nodular in-
filtration involving the upper two thirds of each side of the 
chest with a tendency to becoming confluent in each upper. 
20 Supreme Court of A ppcmls of Virginia· 
There is a mild emphysema ill each base. The heart is nor-
mal as regards size and sha~e. 
Conclusion: This man has a late second or an early third 
stage silicosis with some dec1~eased capacity to do work. In 
my opinion this condition was susceptible of diagnosis prior to 
July 1, 1944. This man had an x-ray of his chest in 1944 made 
by the Clinchfield Coal Co. It is important to have a report 
of the x-ray examination made in 1944 or better still the 
1944 film for study since the question of compensation in 
this case depends on the x-ray findings in 1944. 
I 
I 
i Very truly yours, 
S. G. DAVIDSON, M. D. 
page 15 ~ LETTER OF COMMISSIONER TO COUNSEL 
May 12, 1949 
Claim No. 985-521 
Re : Plez Salyer 
v. 
Clinchfield Coal Corp. 
Judge A. G. Lively 
Attorney at Law· 
Le ban on, Virginia 
II. M. Bandy, t.T r., Esq., 
Attorney at Law 
Norton, Virginia 
Gentlemen: 
You will recall that at the hearing of the above case, held 
at Lebanon on April 6th last,1 I stated after the evidence for 
claimant had been introducedi tliat I did not see how I could 
grant the relief sought, but that if after further considera-
tion it appeared that I had acted too hastily, I would restore 
the case to the docket. In view of this statement the def en-
d ant introduced no evidence. 
I am afraid I did act too hastily in that I did not give suffi-
cient consideration to the repeal of Section 2-i of the Occupa-
tional Disease Amendments and the amendments of Section 
2-e and 2-m by Chapter 243 of the Acts of 1948. I feel that 
the questions of statutory co1istructions involved are of such 
importance that they should! not be decided on the present 
_record. It seems to me that the case turns on the application 
of of the repeal of Section 2-i and the amendments of Sec-
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tion 2-m to the factual situation here, more especially the 
amendment of Section 2-m. Personally, I am not so much 
concerned about the question of notice since the 
page 16 ~ present record indicates that the defendant had• 
actual knowledge. Also the proper construction 
of the phrase '' distinct manifestation'' is possibly involved. 
vVha t may be a distinct man if esta tion to one person may not 
be to another. 
I regret that this situation has arisen, but I do not feel that 
it would be fair to decide the case on the present meager 
record, especially when the defendant, on account of my act-
ion, has introduced no evidence. 
"T"WM:; avb 
cc : Clincbfield Coal Corp. 
Dante, Virginia 
Mr. Plez Salver 
Dante, Virgii1ia 
Very sincerely yours, 
vV. ,v. MARiTIN, 
Chairman. 
page 17 ~ ORDER BY CHAIRMAN ~LL\.RTIN 
Plez Salyer, Claimant 
v. 
Clinchfield Coal Corporation, Jf~mployer Self-Insured 
Claim No. 985-521 
May 12, 1949 
Claimant appeared in person. 
H. M. Bandy, Jr., Esq., Attorney at Law, Norton, Virginia, 
for Claimant. 
A. G. Lively, Esq., Attorney at law, Lebanon, Virginia, for 
Defendant. 
Hearing before Chairman Martin at Lebanon, Virginia, on 
April 6, 1949. 
Order by Chairman Martin. 
Upon a consideration of the evidence introduced at the 
hearing in this case held at the above time and place, it is 
22 Supremo Court If Appeals of Virginia 
deemed proper, for reasons ~tated in a letter this day ad-
dressed to counsel of record, that the application herein lJe 
restored to the docket for further hearing. 
It is, therefore, 
Ordered that the application be restored to the docket for 
the introduction of such additional evidence as may be per-
tinent to the issues involved. 1The evidence introduced at the 
previous hearing will continpe to constitute a part of the 
record. • 
INDUSTRIAL COlil\IISSION OF VIRGINIA 
,v. ,v. M.AR,TIN 
.Attest: 
page 18 ~ Plez Salyer, Claimant 
Chairman . 
,v. F. BURSEY 
Secretary 
V . 
Clinchfield Coal CorporatioJ, Employer Self-Insured. 
Claim No. 985-521 
Claimant appeared in person. 
I 
H. M. Bandy, tTr., Attorne)~-at-Law, Norton, Virginia, for 
Claimant. 
Burns & Lively (Mr. A. G. Lively), Attorneys at-Law, Le-
banon, Virginia, for Defendant. 
I 
Hearing before Commissioner Robinson at Lebanon, Vir-
ginia, June 15, 1949. 
All witnesses having been duly sworn, the following testi-
mony was taken: I 
Mr. Lively: Is there anything you want to offed 
Mr. Bandy: I haven't seen a transcript of the record. 
Commissioner Robinson: This case was put back on the 
docket by Chairman Martin for the introduction of such addi-
tional evidence as may be pertinent to the issues involved. 
He further states that the Jvidence introduced at the pre-
vious hearing will continue to constitute a part of the record. 
Mr. Bandy: l\Ir. Commissioner, I have practically com-
pleted my case. 
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Plez Salyer. 
Commissioner Robinson: Dld you give Mr. Bandy a copy 
of this defense? 
Mr. Lively: I beg your pardon. I filed one addi-
page 19 ~ . tional ground. I gave him a copy before this. This 
is an additional ground. Here is a copy of the 
defenses in the Barker and Alderson cases. 
Mr. Bandy: ,v e filed Doctor Davidson's report the last 
time. 
Commissioner Robinson: Doctor Davidson's report of 
December 9, 1948¥ 
Mr. Bandy: That is right. 
By Mr. Bandy: 
PLEZSALYER 
Recalled. 
Q. Mr. Salyer, you are the claimant in this case? 
A. Yes. 
Q. ·when was the first time you had any idea you had 
silicosist 
A. 13th of October, 1948. 
Q. vVhy do you say that date f 
A. I worked that night and got-took up smothering and 
had to quit work. 
Q. That is the day you did quit work¥ 
A. Yes, sir ; the last shift I worked. 
Q. Had you ever been previously advised that you had 
silicosis f 
A. No, sir. 
Q. Or any other lung condition¥ 
A. No, sir. 
Q. I believe you were later examined by Doctor 
page 20 ~ Davidson at Bluefield 1 
A. Yes, sir. 
Q. Is this the first time you knew you had silicosis? 
A. I went to Doctor Elliott. He took a picture. 
Q. vVhen did Doctor F.miott take the picture 1 
Commissioner Robinson: October 15, 1948 . 
.A.. I went down to see him. He wasn't there. He had gone 
to Richmond. 
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Plez Salyer. 
I 
Q. ,\711at did Doctor Elliott\ diagnose your condition as? 
A He said there was too much dust, I couldn't work in the 
mine any more. · 
Q. Did he tell you you had isilicosis? 
A. Yes, sir. 1 
Q. Is this the first time you though you had silicosis or 
any other lung condition? 
A. Yes, sir. 
I 
Commissioner Robinson: ~fav I ask if Doctor Elliott is 
the physician of the Clinch field Coal Corporation f 
Mr. Bandy: vVe can agree! on that. 
Mr. Lively: He is the physician of the Clinchfield Coal 
Corporation and the Clinchfield Beneficial Association. One 
is the employer corporation and the other is an association 
of the employees. He repres~nted both. He represented both 
the employer and employee. · 
Mr. Bandy: Mr. Commissioner, in addition to 
page 21 ~ the record we hav.e available, that is all we have 
we want to introduce. I am assuming that the 
report of Doctor Davidson has been filed. 
Commissioner Robinson: It is in the record. I imagine it 
has. Yes, sir; that was filed. 
By Mr. Lively: I 
Q. Now, Mr. Salyer, I believe that you did have an exami-
nation in 1941 by the St.ate doctor, the doctor for the State 
Health Board, didn't you? j 
A. He had some pictures took at Dante. I don't know who 
took them. 
Q. Examining you for a lung condition? X-raying your 
lungs! 
A. Yes, sir. 
Q. In 1941? 
A.. Yes, sir. 
Q. You s~y that was at Dtntef 
A. Yes, sir. • 
Q. ·who was it that took those pictures Y 
A. I don't kno,1,r that. 
Q. He was a doctor for the State Health Board, but you 
don't know his name Y I 
A. Clinchfield notified .everybody if they didn't have these 
pictures they didn't work. I don't know who it was. 




Plez Salyer y. Clinch.field Coal Corporation .25 
Plez Salyer. 
A. The notice was stuck _up. 
Q. A notice was stuck up for certain persons Y 
A. It never said that. 
page 22 ~ Q. A notice for certain persons to have the ex-
amination? 
A. Everybody at work had to have pictures made. 
Q. ·what they did was put up a notice that the doctors of 
the State Health Board were there to make these examina-
tions for lung conditions and x-ray parties and requested 
everyone to have an examination that desired iU 
A. No, sir; I never seen a notice like that; you might have. 
Q. Can you tell what was on the notice? 
A. The notice read to all employees or men that work to 
have x-rays made. Is that right, Mr. Ord 
Q. By the doctor of the State Health Board? 
A. It never said doctor. 
Mr. Bandy: The claimant objects. The notice was posted 
by the company and not by the claimant. 
By Mr. Lively: 
Q. You can't say what was on the notice? You remember 
in a general way? 
A. If you worked you had to have a picture took. 
Q. That was in what month¥ 
A. I don't know what month. 
Q. ·what )'ear¥ 
A. 1941. 
Q. 1941, in the month of August? 
A. I couldn't say. 
Q. Do you remember whether it was warm weather or cold Y 
A. vYarm weather. 
page 23 ~ Q. You couldn't tell whether it was July, August 
or what month it was f 
A. No, sir; it wasn't worrying me. 
Q. How many pictures were taken f 
A. One. 
Q. One of you, you mean '1 You nodded your head. 
Mr. Bandy: I object 
A. One picture of my body; I don't know whether it was 
lung or w·hat. · 
Q. Then, later you ,vent to St. Paul, in 19481 
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A. Yes, sir. . 
Q. What other X-ray did you have besides the State Health 
Board in 1941 and in August, 1948 ¥ 
A. None. 
Q. ,vas it August, 1948 that you had this examination a~ 
St. Paul? [ 
A. No, sir. , 
Q. What examination was it in 1948? 
A. Doctor Elliott and Bluefield. 
Q. Didn't you go to Lebanon? 
A: Somebody took a picture at Lebanon. 
Q. How did you come to ·have that taken? 
A. I.went there and had itjtaken. 
Q. What time was the one at St. Paul in 1948, and who 
took it? : 
A. I don't know. 
Q. Who took it1 
A. They had a Clinic. 
page 24 ~ Q. "Tho took it; the State Health Board! 
A. I think it was. 
Q. That was August, 1948? 
A. Yes, sir. ! 
Q. Was it after or before that you came and had the pic-
ture made¥ 
A. After that. 
Q. How soon¥ 
A. Two or three months. 
Q. Then you went to see ~octor Elliott also? 
A. Yes, sir. 
Q. And when was that 1 1 
A. 13th day of October, when I quit work. 
Q. ,v as that the first day you went to Doctor Elliott f 
A. Yes, sir. 
Q. When you went to Doctor Elliott on the 13th day of 
October, was it before or aftf r you came to Lebanon? 
A. After. , 
Q. How long after? 
A. Two or three months. 
Q. You don't know who the doctor was that examined you 
at St. Paul or Lebanon Y 
A. No, sir. 
Q. Did you find. out the I results of the examination at 
either place? 
A. No, sir. 
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Q. Did you ask the doctor at either place? 
page 25 } A. No, sir. They took the picture and that was 
all there was to it. 
Q. You knew you had some trouble? 
: A. No, sir ; nothing was bothering me and somebody was 
down having pictures made. 
Q. You mean they were at St. Paul in August, 1948, for 
funY 
A. .It was a free thing. I don't think there was any harm 
in it. 
Q. Was that on a work day? 
A. Yes, sir. I worked at night and didn't knock off any. 
Q. And you came to Lebanon and had another picture and 
you had no indication of any trouble? 
A. I never got any report. 
Q. I am not asking you about the report .. What way did . 
you feel? 
A. What? 
Q. The condition of your feeling. ·was anything feeling 
bad in your body? 
A. Nothing was bothering me. 
Q. You went and had a picture made in 1941 and in 1948, 
in August, you went to St. Paul and a short time later you 
went to Lebanon and in October you consulted Doctor ElliotU 
A. I went in 1941 because I had to go or quit work. All 
other men went too. 
Q. You have filed in this case as a part of your evidence 
the letter of Doctor S. G. Davidson, dated December 9, 1948? 
A. No answer. 
page 26 } Q. You and your counsel have filed his letter 
as a part of your evidence 1 
Mr. Bandy: That is agreed to by counsel. 
By Mr. Lively: 
Q. When you went to consult Doctor Davidson-that was 
December 9, 1948 or before that time, as shown by the record 
which you have filed-at that time did you tell Doctor David-
son, in giving him the history of your case, that you had pain 
in the_ chest and shortness of breath for a year? 
A. Yes, sir. 
Q. Then, you did have trouble before October, 1948, didn't 
you? 
A. It didn't bother me though. 
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Q. And pain in your chest Y 
A. Yes, sir. · 
Q. And also loss of weight T 
A. Yes, sir. 
Q. And that condition had! continued and existed for at 
least a year before you went to Doctor Davidson and you so 
told him? 
A. Yes, sir. 
Q. And that w.as correct f I 
A. Yes,. ~fr.' 
Mr. Lively: I believe that is all. 
By Mr. Bandy: ! 
Q. As I understand it, the notice in 1941 was posted by the 
companyf 
A. Yes, sir. 
page 27 ~ Q. Directing that all the men working for this 
company report for the examination? 
A . .Yes, sir; that is right. 
Q. Did you ever receive a report, giving you the results 
of this examination f ! 
A. No, sir. · 
Commissioner Robinson: That is in the record. 
By Mr. Bandy: i 
Q. Did you ever receive any reports from any of the ex-
aminations, other than the one by Doctor Davidson, Mr. Sal-
yer? 
A. No, sir. 
Q. The reports were sent to the company doctor¥ 
Mr. Lively: That is objected to, because it is argument by 
counsel. The witness has said he knew nothing of that, and 
it is leading. 1 
By Mr. Bandy: 
Q. Did Doctor Elliott or any other doctor give you the re-
sults of the examination, other than Doctor Davidson¥ 
A. No, sir. 
By Mr. Lively: 
Q. Did you ask any of the doctors for the results of the 
examination? 1 
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A. No, sir. I don't know ,vhether the fellows taking the 
pictures were doctors. 
Q. You didn't try to get any information from themi 
A. No, sir. 
"\Vitness stood aside. 
page 28 ~ Mr. Lively: vVhat does the record show as to 
when this claim was filed ·t 
Commissioner Robinson: It was received on January 21, . 
1949 with a letter from Mr. Bandy, written on January 20th 
and addressed to the Industrial Commission of Virginia, 
Richmond, Virginia, with the request for the hearing. 
DOCTOR vV. C. ELLIOTT 
By Dr. Lively: 
Q. Doctor Elliott, I here hand you paper which is headed 
''Report of 35 M. M. X-ray films August, 1941 Dante Branch 
-Clinchfield Coal Company" and ask you to look at that 
paper and tell us what it is? 
A. This seems to be a repo.rt of chest X-rays of the differ-
ent people on here. 
Q. By whom was that made, Doctorf 
A. I don't know. I understand it was made by the Health 
Department. 
Q. Virginia State Board of Health f 
A. Yes, sir. From looking at this, you w·ouldn't know. 
Q. That appears-I will ask you to look at that report and 
tell me how many pages there are? 
A. Pages Y Three. 
Q. I will ask you to look on page three of that report and 
see whether or not there is any difference of any kind to the 
claimant, Plez Salyer and, if so, state what that reference 
isf 
A. His appears about-under No. 247. The re-
page 29 ~ port says, "Late first or early·second stage sili-
cosis.'' 
Q. I will get you to examine the paper as a whole and see 
if it is a report of examination-of physical examination-of 
various persons? You need not mention what the names of 
the persons are, but state whether it is a report of physical 
examination of various persons? 
i 
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A. I think this report is based on X-rays of the chests of 
the individuals. 
Q. Named in the report¥ 
A. Yes, sir. 
Q. And among the individuals whose chests were examined, 
as reported, is the claimant, Flez Salyer; is tha.t right? 
A. Yes, sir .. 
Mr. Liv~ly: Now, if the C,ommissioner please, we desire 
to offer the portion of this report of the State Medical Board 
Examiner that refers to Plez Salyer, but not the whole re-
port, because it contains the results of the examination of a 
number of other people. I 
Mr. Bandy: Claimant objects to the filing of this report 
and the introduction of any evidence therein, since the wit-
ness admits he did not mak~ the report, the report is not 
signed and merely is a list of' names with no other reference 
thereon. The witness does not state that he ttnade the X-ray 
plates or is in any way cognizant of the facts on which this 
report is based. 
page 30 ~ Commissioner Robinson: Note the objection. 
Mr. Lively: In reply to that, the report shows 
its nature and character and. if counsel for the claimant is 
insistent upon his objection td it, we will permit the whole re-
port to be filed. In addition to that, the claimant has ad-
mitted he did have an examination at the time shown by this 
report. 
Commissioner Robinson: That is in the record. 
Mr. Lively: Do you object to the authenticity of the re-
port? 
Mr. Bandy: ·what I am driving at mainly is that the evi-
dence upon which this report is based wa:s sent directly to the 
hospital and not to the claimant. 
Commissioner Robinson : This is in the record and I will 
read what the record says. (The Commissioner reads from 
the record). This is in the previous record. 
Mr. Lively: If the record does not show the claimant was 
given notice of this, it is a legal question. 
Conunissioner Robinson: That is the reason Mr. Martin · 
put it back. 
By Mr. Bandy: 
Q. ,vha t I am going to do is to ask Doctor Elliott if the 
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results of the examination were sent to the hospital and not 
the claimant, because I think he will say it is a fact? 
A. I don't know. This report ,vas in the files of the hos-
pital when I went there. I started to work with the Beneficial 
Association and the Clinchfield Coal Corporation 
page 31 ~ in 1942 and the record of these different examina-
tions was in the file there. It was probably sent 
to the physician in charge of the Clinchfield Coal Corpora-
tion. The Health Department does not make a pr~ctice of 
notifying anyone except a physician of any condition. It 
would be unethical if they did. 
By Mr. Lively: 
Q. I understand this was in the regular records of the 
hospital · at Dante 1 
A. Yes, sir. 
Mr. Lively: It is sti pula.ted and agreed that, on page three 
of the said report, there appears the following with.reference 
to the claimant, Plez Salyer: "No. 247, Plez Salyer-Patient 
has late first or early second stage silicosis." 
Mr. Bandy: I will agree that that is in the report . 
.By Mr. Lively: 
Q. Do you remember when this claimant, Plez Salyer, first 
came to you regarding his condition? 
A. I can't remember the date right offhand. It could be 
checked in the file. It was sometime in the Fall of the year. 
Q. Of what year? 
A. Maybe probably last Fall. 
Q. 1948? 
A. Yes, sir; because I started fil1ing out insurance blanks 
for him. 
Q. I notice in Doctor Davidson's report he diagnoses this 
patient as having third stage silicosis. What would that in-
dicate as to the length of time he had silicosis? 
page 32 ~ A. I think it w·ould indicate he had had it over a 
long period of time. The general rule is in con-
ditions there at Dante over the period in the silicosis cases 
I have seen, it has generally been anywhere from ten to 
twenty years developing, a case of silicosis. 
Q. I believe it is also true that Doctor Davidson, in his 
report, finds that the silicosis of the claimant, Plez Salyer, 
would have ·been diagnosable on July 1, 1944? 
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Mr. Bandy: Although the 
1
report of Doctor Davidson in-
dicates that it might have been diagnosed as such in 1944, 
yet the claimant was not advised that he had it until last 
Fall. 
A. That is what the report said. He indicates that it 
would have shown. , 
Q. Read the last sentence beginning on the first page and 
continuing on the second page! 
Commissioner Robinson: I haven't got it. 
The witness: There it is. 
Commissioner Robinson: The last paragraph on the re-
port I have is headed ''Conclusion.'' 
The "\Vitness: (Reads the last paragraph of the report). 
Commissioner Robinson: That is right. That is the last 
paragraph of Exhibit A in the file. 
Mr. Lively: I think that is all I want to ask him. 
By. Mr. Bandy: 
Q. Doctor Elliott, not only this examination made by the 
State in 1941 but any other examination made by 
page 33 ~ the State, the repprt would be sent to the doctor 
rather than the patient; is that right? 
A. Yes. 
Q. That is not only the custom of the State with reference 
to the examinations, but ydu, professionally, considered it 
unethical to do otherwise? 
A. Yes, sir. . 
Q. As far as you know, no one has ever told this man in 
plain direct terms he had silicosis? 
A. Yes, sir. 
Q. ·when was that Y 
A. In the Fall, when I started filling out his blanks. 
Q. Fall of 1948? 
A. Yes, sir. 
Q. You remember what nfonthf 
The Claimant: Here is the date of it. 
Commissioner Robinson: The record will show. 
A. October, 1948. 
Mr. Lively: Let's get the record, if he has got it there. 
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C.R. Pate. 
The ,vitness: That is my own writing. Disabling condi-
tion-on his welfare statement-silicosis. 
By Mr. Lively: 
Q. That is October 28, 1948 t 
A. Yes, sir. I told.him he had too much dust irritation to 
be trying to work under unfavorable conditions. 
By Mr. Randy: 
Q. That was October, 1948! 
page 34 ~ A. Yes, sir. 
·witness stood aside. 
c.·R. PATE 
By Mr. Lively : 
Q. Mr. Pate, what position do you occupy? 
'' .. · 
A. Compensation Manager for the Clinchfield Coal Corp-. 
oration. 
· Q. How long have you held that position? 
A. Since November 15, 1948. 
Q. Who perf armed the duties of Compensation Manager 
prior to that time Y 
A. Mr. F. E. Harr. 
Q. Do you know Plez Salyer, the claimant? 
A. Yes, sir. 
Q. When was the first time that any claim was ever made 
to you or to your office or to the company, so far as you 
know, for compensation on account of an alleged occupa-
tional disease of Plez Salyer? When was the first time· any 
information of this claim was brought to you or the com-
pany? 
A. Following November 15, 1948. 
Q. You mean subsequent to that time? . 
A. Yes, sir. 
Q. How long subsequent to that f 
A. Several days at least. The first date I worked at Dante 
was November 15, 1948 and it was subsequent to that time. 
Mr. Bandy : I think the record will show that, 
page 35 ~ Judge. 
By Mr. Lively: 
Q. It has been stated here by the claimant that he gave 
I 
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notice to yon and Mr. Harr on October 14, 1948 of this con-
dition and claim. Is that statement correct? 
A. It would have been impossible to give such notice to me, 
because I was not with the Clinehfield Coal Corporation until 
November 15th. I 
Q. Was any such notice given prior to that? 
A. No. :· 
Q. Yon don't know what day it was the claimant made this 
claim? : 
A. I w·ouJdn 't state definitely, but subsequent to November 
15th. 
Q. 1948¥ 
A. Yes, sir. I remember the conversation with him. · 
Q. ·what caused you to remember the conversation 1 
A. He brought a letter or form from the United Mine 
"\Vorkers of America, the gist of, which was advising him to 
bring suit against the employer. He showed it to me and 
·. wanted to know what we were going to do about it. 
Mr. Randy : No questions. 
Witness stood aside. 
F.E.HARR 
By Mr. Lhrely: 
Q. Mr. Harr, what position do you occupy with the Clinch-
field Coal Corporation 1 
A. Assistant Secretary. 
Q. Prior to the time when Mr. Pate was em-
page 36 ~ ployed by the Clinchfield Coal Corporation in the 
capacity which he now occupies-Compensation 
Manager-who handled the compensation claims for the 
Clinchfield Coal Corporation 1 
~ Iili~ I 
Q. Do yon recall when Mr~ Pate assumed this position f 
A. November 15th, I believe. 
Q. Of what year? 
A. 1948. 
Q. And, prior to that, yon had performed the duties f 
A. Yes, sir. , 
Q. Do you know the claimant, Plez Salyer f 
A. Yes, sir. 
Q. Did Plez Salyer make claim to you or against the com-
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pany, on account of having silicosis, an occupational diseaset 
A. No ; he didn't make claim. 
Q. Did he give you notice of his condition and his purpose 
to make claim? 
A. 1:es, sir. . 
Q. Was that before or after Mr. Pate came there? 
A. After Mr. Pate came there. 
Q. ·when was it Plez Salyer gave you information and in-
formed you of his intention to make claim Y 
A. It was after the examination by Doctor Elliott and after 
Mr. Pate had charge of the claim-November 15th or 17th. 
After Mr. Pate was on the job. 
Q. Had he ever given you notice of his condition or made 
any claim or indicated any purpose to make claim before that 
time? 
page 37 } A. Not that I know of. 
Q. Either to you or the company through any 
other person Y 
A. Not as far as I know. 
Q. It has been testified that Plez Salyer made a claim to 
you and Mr. Pate on October 14, 1948, on account of this con-
dition. Is that correct or not? 
A. I don't recall but one time, and that was after Mr. Pate. 
had charge of the compensation work there. 
Q. Could Salyer have made a claim and notified you and 
Mr. Pate on October 14, 1948? 
A. No, sir. Mr. Pate wasn't there then. 
Mr. Lively: I believe that is all. 
By Mr. Bandy: 
Q. 1:ou don't remember the exact date that Salyer came up 
and reported this accident¥ 
A. No; not the exact date. I know Mr. Pate had taken over 
the compensation claim work. He took over November 15th. 
Q. As a matter of fact, it was shortly after Mr. Pate had 
taken over, wasn't it? 
A. 1: es, sir. 
Q. And the best of your recollection, it was sometime in 
November? 
A. 1: es, sir. 
Q. Of 1948? 
A. Yes, sir. 
Witness stood aside. 
~ ' . 
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Mr. Lively: That is all. 
Mr. Bandy: That is all. 
Closed. 
page 39 ~ OPINION BY CH.AIRMAN MARTIN. 
Plez Salyer, Claimant 
v. 
Clinchfield Coal Corporation,,, Employer, Self-Insurer 
Aug. ·.25, 1949. 
Claim No. 985-521. 
i 
Claimant appeared in person. 
I 
H. M. Bandy, Jr., Esq., Attorney at Law·, Norton, Virginia, 
for Claimant. 
Burns & Lively (A. G. Lively, Esq.), Attorneys at Law, 
Lebanon, Virginia, for Defen~ant. 
First hearing before Chairman Martin at Lebanon, Vir-
ginia, on April 6, 1949. 1 
Claimant appeared in person. 
! 
H. M. Bandy, Jr., Esq., Attorney at Law, Norton, Virginia, 
for Claimant. 
1 
Burns & Lively (A. G. Lively, Esq.), Attorneys at Law, 
Lebanon, Virginia, for Defendant. 
I 
Second heairng before Commissioner Robinson at Lebanon, 
Virginia, on June 15, 1949. 
Martin, Chairman, rendered the opinion. 
FINDIN<1S OF FACT. 
This case is here upon application of claimant.filed J auuary 
21, 1949, in which it is alleged that by :reason of an occupa-
tional disease (silicosis) he was compelled to quit work on 
October 13, 1948 and that his I period of disability is indefinite. 
The average weekly wage is $65.87. 
page 40 ~ Defendant admits that claimant has silicosis 
and does not deny that it arose out of and in the 
course of his employment. 
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· The other facts are simple and not in dispute, the case 
turning on the proper construction of Chapter 243 of the 
Acts of Assembly of 1948 repealing section 2-i and amending 
sections 2-1 and 2-m of the Occupational Disease Amend-
ments of the "\Vorkmen 's Compensation Act as enacted by 
Chapter 77 of the Acts of Assembly· of 1944. 
Claimant has been working as a miner for defendant for 
more than ( since 1914) thirty years. During this time he has 
operated a motor and cutting machine. From experience in 
dealing with silicosis cases the Commission knows that in 
operating a motor it is necessary to pour sand on the tracks 
to create friction for the driving wheels, thus creating a dust 
containing silca, which, when inhaled over a period of time, 
tends to cause silicosis. See Noel v. Oakwood Smokeless Coal 
Corp., 186 Va.. 97; The Pocahontas Corp. v. Richardson, 186 
Va. 367. And in this case the record shows that sand was 
used in operating the motor. 
In the summer of 1941 defendant directed all of its em-
ployees who were working· (presumably in the mines) to re-
port to Dante in order that X-ray pictures of their lungs 
migh_t be taken. The pictures were taken by, and the reports 
.thereon made by, physicians of the State Board of Health. 
These reports were made to the defendant employer and kept 
in its "medical file". The report on claimant stated that he 
had '' late first or early second stage silicosis.'' Claimant was 
not advised by defendant of the nature of the report on him 
nor did he make an inquiry concerning it. 
page 41 ~ There is a suggestion in the record that claimant 
was again examined in 1944 and in the summer of 
1948 but the reports on these examinations do not appear. 
Following the examination in .1941 claimant continued his 
regular work in the mines. However, in December 1947 or 
early in 1948 he began to have some pain in his chest and 
shortness of breath. But these symptoms "didn't bother" 
him much, and he continued his regular work until October 
13, 1948 when his condition became such that he consulted Dr. 
W. C. Elliott, defendant's physician. Dr. Elliott advised him 
that he had silicosis and that he should not try to work 
"under unfavorable conditions", referring presumably to the 
conditions under which he was then working. Claimant quit 
work that day and has not worked since. 
On December 9, 1948 claimant was examined by Dr. S. G. 
Davidson of Bluefield, V{ est Virginia, a recognized expert in 
the diagnosis of silicosis, and his report is as follows : 
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'' The above was ref erred to the Bluefield Sanitarium by 
Mr. George Griffiths, representative of the United Mine 
V{orkers of America,. for examination to determine the 
presence of silicosis, and if present to what stage it has ad-
vanced. 
The history and physical examination was made by Dr. V. 
L. Kelly; the laboratory work by Dr. R. C. Neale and the x-
ray examination and this report by me. 
It seems important to state: that this man has been a miner 
since 1914, running a motor and cutting machine during his 
employment. He 
I 
last worked October 13, 1948. 
page 42 ~ His chief complaint is pain in the chest and short-
ness of breath of one year's duration. Shortness 
of breath is 'noticed on fast walking. His entire employment 
has been wfth the same company. 
Physical examination shows a tall slender man who does 
not appear acutely ill. He is 6 ft. 1 inch tall. His present 
weight is 143 pounds; usual weight 165. Duration of loss of 
weight one year. His blood pressure is 130/80; pulse 80 and 
temperature 98. He has an external strabismus of the right 
eye. He wears an upper plate and has no teeth below. No 
abnormality was demonstrated in his lieart and his lungs 
,vere clear to physical exartjination. He has 21~ inches of 
chest expansion on deep inspiration. He is slightly dyspnoeic 
after the exercise tolerance test. He has a vital capacity of 
3.5 liters. 1 
His laboratory work including a complete blood count, 
serology, sedimentation rate, urine analysis were all within 
the limits of normal. No tubercular bacilli were found on a 
smear of the sputum. 
Stereoscopic films of the chest show a stringy nodular 
infiltration involving the upper two thirds of each side of the 
chest with a tendency ·to becoming confluent in each upper. 
There is a mild emphysem:a in each base. The heart is 
normal as regards size and sba pe. 
Conclusion: This man has a late second or an early third 
stage silicosis with some decreased capacity to do 
page 43 ~ work. In my opinion this condit_ion was suscep-
tible of diagnosis prior to July 1, 1944. This man 
had an x-ray of his chest in ~944 made by the Clinchfield Coal 
Co. It is important to have a report of the x-ray examina-
tion made in 1944 or better still the 1944 film for study since 
the question of compensation in this case depends on the x-
ray findings in 1944. '' ' 
In a supplementary report Dr. Davidson expresses the 
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opinion that claimant is 15 per cent disabled by reason of his 
. silicosis. . 
Claimant did not know, nor apparently did he suspect, that 
he had silicosis until he was so advised by Dr. Elliott. in 
October, 1948. Defendant has known that claimant has had 
silicosis since 1941. 
CONCLUSIONS OF LAW. 
The case is def ended on the follo"1ng grounds : 
''Defendant says that said Claimant did not, as p1~ovided 
for and required by sectiou 1887 (21) of the Code of Virginia, 
1948 Supplement, within thirty (30) days after Claimant first 
experienced a distinct manifestation or within thirty (30) 
days· after a diagnosis was made of said disease, give ·written 
notice thereof to the defendant employer in accordance with 
section 1887 ( 23) 1887 ( 24) ; 
Defendant further denies liability upon said claim under 
and by virtue of provisions of the Code of Vdrginia, 1948, 
Supplement, section 1887 (2m) and defendant says 
page 44 ~ that the right to compensation upon said claim has 
been and is forever barred for the reason that no 
claim was filed with the Industrial Commission within one 
year next after the claimant first experienced a distinct mani-
festation nor within one year after a diagnosis was made. 
Defendant will contend that the claimant, Plez Salyer, is 
not entitled to have his said claim allowed and is not entitled 
to any right of recovery against _defendant because of the 
provisions of Code section 1887 (2-i) and that the repeal of 
said section by the Acts of Virginia Legislature 1948 did not 
and does not warrant the allowance .of said claim nor give 
claimant any right of recovery against defendant. Said 
claimant had said disease on the effective date of the section 
1887. (2-i) and the same had developed to such an extent that 
it could be diagnosed on July 1st, 1944.'' 
As has been stated this case turns on the proper construc-
tion of Chapter 243 of the Acts of Assembly of 1948 amend-
ing sections 2-1 and 2-m and repealing section 2-i of the 
Occupational Disease Amendments of the Workmen's Com-
pensation Act as enacted by Chapter 77 of the Acts of 1944 
which became effective ,July 1, 1944. The amended sections 
before and after the 1948 Act read as follows: 
40 Supreme Court of Appeals of Virginia 
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Before 1948 
Section 2-1. "Notice to be 
Given.-Within thirty days 
after the first distinct mani-
festation of an occupational 
· diseas.e the employee, Ol" 
someone on his behalf, shall 
give written notice thereof to 
the employer in accordance 
with sections twenty-three 
and twenty-four of this Act." 
Section 2-nL '' Limitation 
upon Claim.-The right to 
compensation u n d e r these 
mnendments shall be forever 
barred unless a cla.im is filed 
with the Industrial Commisi.. 
sion within one year after the 
beginning of incapacity for 
work resulting from an occu'"" 
pational disease, and if death 
results from the occupational 
disease unless a claim there-
for be filed with the Commis-




Section 2-1. '' Notice to be 
given.-Within thirty clays 
after claimant first experi-
ences a distinct rn.anif esta-
tion, or a diagnosis is made, 
whichever shall first occur, of 
an occupational disease, the 
employee, 01· some one on his 
behalf, shall give written 
1iotice thereof to the eni-
ployer in accordance with 
sections twenty-three and 
twenty-four of this act." 
Section 2-m. ''Limitation 
upon claim.-The tight to 
compensation under t h e s e 
amendments shall be forever 
barred unless a claim be filed 
with the Industrial Commis-
sion within one year after the 
claimant first. experience a 
distinct manifestation, or a 
diagnosis is made, whichever 
shall first occur, of an occu-
pational disease ; and, if 
death results from the occu-
pational disease, unless a 
claim the ref or be filed with 
the Commission within one 
year thereafter.'' 
page 46 ~ The 1948 amendments became effective July 1, 
1948. 
Section 2-i of the 1944 Aqt, repealed by the 1948 Act, the 
repeal being effective July 1, 1948, will be quoted later. 
In considering the defenses pressed by defendant, it is 
important to bear in mind that claimant's disability did not 
begin until after July 1, 1948, nor did he know or have any 
reason to believe that he had a cause of action until after 
, that date. 
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The first defense is that claimant did not give the notice 
required by section 2-1 as amended in 1948. In making this 
defense defendant assumes that the 1948 amendment is appli-
cable, a position with which we are in accord since the 
application was not filed until January 21, 1949. But the re-
cord shows that defendant has had actual knowledge of the 
fact that claimant had silicosis ever since 1941. In that year 
it was reported to defendant, as the result of an examination 
made at its direction, that claimant had silicosis. This report 
has been in defendant's "medical file" ever since. Thus, this 
knowledge was continuing and defendant had it both before 
and, what is more important, after the Occupational Disease 
law became effective in 1944. The Commission has uniformly 
held that where an employer has actual knowledge of an acci-
dent this is sufficient notice. This rule is, of course, also 
applicable to occupational diseases. The Supreme Court of 
Appeals has approved this interpretation of the statute. 
Dept. of Game and Inland Fisheries, etc. v. Joyce, 147 Va. 
89; American Mutual Liability Insurance Co. v. Haniilton, 
145 Va. 391. 
Should it be contended that this knowledge, which defen-
dant acquired in 1941 and had continuously thereafter, is not 
to be considered here because ·obtained before the 
page 47 ~ Occupational Disease Amendments became effec-
tive, the defense of lack of notice is still without 
merit. After 1941 the next diagnosis of silicosis, so far as 
this record discloses, was made by defendant's own physician, 
Dr. W. C. Elliott. And so again defendant has actual know-
ledge. The requirement that notice shall be given within 30 
days after a distinct manifestation of the disease is not appli-
cable to the facts here present as will be seen in considering 
the next defense. 
The second defense is that the application for compensa-
tion was not filed within .one year after claimant experienced 
· a distinct manifestation of silicosis nor within one year after 
a diagnosis thereof was made as required by section 2-m as 
amended in 1948. Defendant must base this defense partly 
on the diagnosis made in 1941 since the application was fl.lea 
within a year after the diagnosis made by Dr. Elliott in 
October, 1948. But w·hen the diagnosis was made in 1941 the 
Occupational Disease Amendments had not been enacted and 
were not enacted until 1944. According to defendant's con-
tention, therefore, the section should be construed so as to 
require claimant to file an application for compensation on 
account of an occupational disease two years before the right 
to compensation had been granted by the General Asse;rnbly. 
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Such a construction results i~ an absurdity and statutes are 
not to be so construed. The reasonable construction of sec-
tion 2-m is that the limitations imposed thereby begin to run 
from events occurring after I the Occupational Disease. Law 
becomes effective. This construction makes it unnecessary to 
consider the effect of the fact that claimant had no 
pa.ge 48 ~ knowledge of the 1941 diagnosis, this being inf or-
mation acquired by defendant for its own pur-
poses, and which was not imparted to claimant, who thus in 
ignorance of his· condition continued to work subject to the 
hazardous ··.exposure to sand dust causing silicosis. 
Defendant also contends that the application is barred by 
the pro-,risio.n in section 2-m that it must be filed within one 
yea.r after the claimant first experiences a '' distinct mani-
festation" of the occupational disease. It is true that the re-
cord supports a finding that: claimant had some pain in his 
chest and shortness of breath as early as December, 1947, 
·whereas the application was not filed until January 21, 1949. 
But the record does not show that these symptoms con~ 
stituted, or should have. constituted, a 111,an,ifesta.tion to 
claimant that he had silicosis. Claimant stated that they 
didn't ''bother" him, and he continued working. In fact, he 
had no idea he had silicosis I until he was so advised by Dr. 
Elliott in October, 1948. 
Silicosis is a disease difficult of diagnosis, and even the 
number of physicians qualified to make such a diagnosis is 
quite limited. A person havi~g pain in the chest and short-
ness of breath by no means necessarily has silicosis, it being 
the generally accepted view I that an authoritative diagnosis 
of that disease cannot be made without the benefit of an x-
ray picture of the lungs. To hold that an employee is charged 
with knowledge of a '' distinct manifestation'' of an occupa-
tional disease so as to start the running of a statute of limita-
tions on the filing of a claim for compensation, where the 
manifestation of the disease could only be recog-
page 49 ~ nized as such by a specialist in such a disease, 
would be making a mockery of the statute granting 
relief. Consequently, we hotd that the time limitation in sec-
tion 2-m, as to filing an application within one year after the 
claimant first experiences a distinct manifestation of an 
occupational 'disease, begins Ito run only when the manifesta-
tion is such that the employee or some one in his behalf knew 
or had reason to believe that he was suffering from an 
occupational disease. i 
·while the question under consideration does not appear to 
have been decided by this Commission, it has been passed on 
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in other states, notably in a leading case from Connecticut, 
Bremner v. Marc Eidlitz & 801'1,, .174 Atl. 172. This was a 
silicosis case under the Conecticut y\T orkmen 's Compensation 
Act, and the statute involved quite similar on principle · to 
that of Vi!ginia. The language of the opinion is so applicable 
to the situation here presented that we quote from it at 
length as follows: 
"Section 5245 of the General Statutes provides that, with 
certain exceptions not material to the issues before us, 'no 
proceedings for compensation under the provisions of this 
chapter shall be maintained unless a written notice of claim 
for compensation shall be given within ·one year from the 
date of the accident or from the first manifestation of a 
symptom of the occupational disease, as the case may be, 
which caused the personal injury.' We have held that unless 
such notice is given in accordance with the provisions of the 
act the commissioner is without jurisdiction to 
page 50 ~ hear the case. Walsh v . .A. Wald·ron & Sons, 112 
Conn. 579, 583, 153 A. 298, 78 A. L. R. 1301; 
Fanner v. Bieber-Goodman Corpomtion, 118 Conn. 299, 303, 
172 A. 95. The verb 'to manifest'. means to show plainly or 
to make it appear distinctly. ·webster's Ne·w International 
Dictionary. The Oxford Dictionary lists the adjective 'mani-
fest' among its synonyms as follows: Clear, plain, evident, 
manifest, obvious, patent, palpable, unmistaka_ble, con-
spicuous, and says: , .. What is clear can be seen without dim-
ness; what is plain can he seen by anyone at the first glance 
without search or study; evident suggests something more of 
a mental process but no difficulty in seeing· that the thing is 
true; manifest is a degree stronger than evident, the mind 
getting the truth as by an intuition.' No doubt the legislators 
used the word manifestation with something of this signi-
ficance, intending that the duty of giving notice, and the risk 
that an employee might forfeit compensation for an occupa-
tional disease, should arise only when a symptom of that 
disease should plainly appear, not when it was merely sus-
pected or doubtful. Beyond this the work in its use in the 
provision in question implies two things. One is that the duty 
to give the notice is not conditioned upon actual knowledge, 
but upon the fact that the symptom of the disease manifests 
itself; an employee cannot close his understanding 
page 51 ~ to that which is clear and plain, and if the circu~-
stances are such that a reasonable man w·ould 
clearly recognize the existence of a symptom of an occupa-
tional disease, it must be regarded as manifest in the sense 
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of the statute; for in the law iit is usually so that what a man 
ought to know he is conclusively deemed to know. Nehring v. 
Connecticut Co., 86 Conn. 109, 123, 84 A. 301, 524, 45 L. R. A. 
(N. S.) 896, 902. The other implication arising out of the 
phrase in question is that th'.ere must he a clear recognition 
of the symptom as being that of the occupational disease in 
question; hpwever plain is the presence of the symptom itself, 
unless its: rela.tion to the particular disease also clearly 
appears, there cannot he said to be a manifestation of a 
symptoii1 of that disease. 
But to wbom must the symptom so manifest itself? Ordi-
narily the law does not gi~e a right or impose a liability 
based upon knowledge, unless it be the knowledge of the 
particular person whose right or liability is in question. Here 
the notice which must be g·iven if compensation is to he 
awarded an employee clearly1 must be one given by him or by· 
some one in his behalf; and the risk or loss, it it be not given, 
is personal to him. This very forcibly suggests 
page 52 ~ that the. manifestation or a symptom of an occupa-
tional disease which sets running the time within 
which notice is to be given must mean its manifestation to 
the employee claiming compensation. Indeed that this must 
be so requires little consideration of the possibilities inherent 
in a construction of the statute which would make his right 
depend upon the manifestation of a symptom of the disease 
to others. Most symptoms of disease are not peculiar to one 
disease alone, and their rec6gnition is matter largely within 
the field of expert medical knowledge; when an employee, 
feeling ill, visits a physician, the physician may find clearly 
present a symptom of some 1serious occupational disease, but 
he may find other symptoms pi·esent suggesting the pos-
sibility of some other disease, and, until he is more certain, 
he may well deem it advisable not to inform the employee of 
the indication of the occupational disease he has found. So, 
when an employee feels ill, he may go or be sent by his 
superior to a physician selected by his employer or the in-
surer and if recognition ofi a symptom of an occupational 
disease by such a physician is to set running the time for giv-
ing notice of a claim for compensation, there would be pre-
sent an opportunity for the representative of the 
page 53 ~ employer or the insurer to defeat a just claim for 
compensation by merely keeping silent. Certainly 
we cannot impute to the Legislature an intent to make the 
right of a particular emplo)ree to compensation depend upon 
the adventitious knowledge of others, perhaps strangers to 
him, or the knowledge of physician who deems it his duty in 
Plez Salyer y. Clinchfield Coal Corporation 45 
the interest of his patient to conceal the actual fact from him, 
or the knowledge of one the interest of whose employer may 
well tempt him to keep silent as to the tru~ fact. These 
examples are by no means intended to exhaust the. possibili-
ties of injustice under the law if the manifestation of a symp-
tom of a disease be not construed-to mean its manifestation 
to the employee affected. The Legislature clearly must have 
intended that the manifestation should be to the employee or 
some one standing in suc.h a relation to him that the know-
ledge of such a person would be· imputed to him, and be such 
as is or ought to be recognized by him as symptomatie of an 
occupational disease.'' 
To the same effect is the very recent (1949) Maryland 
case of Consolidation Coal Go. v. Porte1·, 64 Atl. (2nd) 715, 
another silicosis case. 
For the foregoing reasons the second defense is overruled. 
The last defense is that claimant is not entitled 
page 54 ~ to compensation because of the provisions of sec-
tion 2-i of the Act as it existed prior to its repeal 
by Chapter 243 of the Acts of Assembly of 1948. The sec-
tion formerly read: 
'' Section 2-i. Pre-existing Occupational Disease.-An 
occupational disease which an employee has on the effective 
date of the amendments of this law shall not be covered here-
under. An employee has an occupational disease within the 
meaning of this law if the disease or condition has developed 
to such an extent that it can be diagnosed as ·an occupational 
disease. In every hearing before the. Industrial Commission 
in this regard under this law, the burden shall be on the em-
ployee to prove that he did not have as of the effective date 
hereof the occupational disease for which he is seeking com-
pensation.'' 
The argument is advanced, without citation of authority, 
that the repeal is applicable only to disease originating after 
July 1, 1948, the effective date o_f the repeal. Without pass-
ing on the question of the effect of the repeal on applications 
pending July 1, 1948, there can be little doubt of its appli-
cability to applications, as is the case here, filed after July 1, 
1948. As to these applications the general rule is to be fol-
lowed, that is, the repealed section is to be considered as if it 
had never existed. 50 Am .. Jur., Statutes, sec. 524. The 
judicial history of section 2-i supports the above construc-
tion. 
Virginia's Occupational Disease La,Y, and especially sec-
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tion 2-i thereof, came before our Court of Appeals 
page 55 ~ in three silicosis cases in 1947. In Richmond v. 
Collin,s, 186 Va. 298, the opinion contains the fol-
lowing comment on the section at page 300: 
'' The legislature in broad~ning the compensation features 
of the Workmen's Compensation Act so as to cover occupa-
tional diseases .has placed upon the workman who finds him-
self w;ith sucp a disease an almost impossible duty to be per-
form~ by hitn as a condition precedent to his right to com-
pensation~ , i 
Before an temployec is entitled to compensation for an oc-
cupational disease he must prove that the disease has deve-
loped to such an extent that it has been or can be diagnosed 
as an occupational disease. 1He must also prove that such 
disease could not have been diagnosed as an occupational dis-
ease on July 1, 1944, the effective date of the Act, because the 
statute reads that if he had the disease on July 1, 1944, he 
'shall not be covered hereunder'. 
The legislature, in plain and clear terms, has placed this 
unusual burden on the employee. This being true, courts are 
not permitted to depart from the plain language of the sta-
tute. V{ e can only expound and construe it as written." 
See, also, Noel v. Oakwood 811iokeless Coa,l Corp., supra, 
a.nd Pocahontas Corp. v. Ricliardson, supra. 
And so at the '1ery next session of the General 
page 56 ~ Assembly in 1948 section 2-i was repealed outright 
with no saving_ clause wha.tever. The law making 
body is presumed to have shown of these decisions of our 
highest court, and, considering that the section had served -its 
'{YU·rpose, it having been on tlie books for f 01w years, removed 
it from the Occupational Disease Law. 
All of the defenses having been overruled, the conclusion is 
reached that claimant has ~ compensable occupational dis-
ease meeting the requirements of section 2-f of the act, and 
that he is 15 per cent generally partially disabled as a result 
thereo£ · 
An award of compensation shall enter in behalf of claimant 
at the rate of $5.93 per week pu account of 15 per cent general 
partial disability, payments' to commence October 14, 1948 
and to continue for a period of 300 weeks unless subsequent 
conditions require a modification hereof. All past due com-
pensation shall be paid upon receipt hereof, and that to ac-
crue shall be paid every four weeks. 
I....: 
! 
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From the above there shall be deducted the sum of $100.00 
which shall be paid to H. M. Bandy, tT r., Esq., Attorney at 
Law, as compensation for legal services rendered claimant 
Costs against defendants. 
page 57 ~ DEPARTMENT OF "WORKMEN'S COMPEN-
SATION 
INDUSTRIAL COMMISSION OF VIRGINIA 
RICHMOND 
Claim No.· 985-521 
Case of Plez Salyer 
NOTICE OF AWARD 
msw 
TO: Clinchfield Coal Corporation 
(Employer) 
Dante, Virginia 
AND: Mr. Plez Sal)rer ( Claimant) 
Dante, Virginia 
AND: Self-Insured. (Insurance 
Carrier) 
Date: August 25, 1949 
I-1. M. Bandy, ,Jr., At-
torney R 
Norton, Virginia 
Burns & Lively, At-
tornevs R 
Lebanon, Virginia 
You are hereby notified a hearing was held in the above 
styled claim before Martin, Chairman, at Lebanon, Virginia, 
on April 6, 1949, and a second l1earing before Robinson, Com-
missioner, on June 15, 1949, and a decision rendered by Mar-
tin, Chairman, on August 25, 1949, finding that Plez Salyer 
has a 15% general partial disability as result of an occupa-
tional disease diagnosed as silicosis contracted in the employ 
of the Clinchfield Coal Corporation and directing au award 
of compensation in his favor as follows: 
$5.93 per week payable every four weeks beginning October 
14, 1948, and to continue for the period of 300 weeks unless 
subsequent conditions. require a modification. 
To H. M. Bandy, ,Jr., Attorney, the sum of $100.00 is direc,.. 
ted to be paid for professional services rendered and to be 
deducted from the above award. 
The defendants will pay the costs of this proceeding. 
Attest: 
INDUSTRIAL COMMISSION OF VIRGINIA 
vV. W. MARTIN 
Chairman 
,v. F. BURSEY 
Secretary 
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page 58 ~ OPINION BY COMMR. NICKELS 
Plez Salyer, Claimant 
V. I 
Clinchfield Coal Corporation, Employer Self-Insured 
Claim No. 985-521. 
Nov. 2, 1949. 
I 
No appearance for claimant. 
Submitted on. Brief by Burns & Lively, Attorneys-at-Law, 
Lebanon, Virgtnia, for defendant. 
Review before the full Commission at Richmond, Vir-
ginia, September 7, 1949. ' 
Nickels, Commissioner, rendered the opinion. 
It is quite clear the facts I proven fail by a preponderance 
of the evidence to establish a case of liability pursuant to the 
provisions of the Occupational Disease Law which became 
effective on ,July 1, 1944, Section 2-g (14) pursuant to the 
adjudicated cases of Noel v.: Oakwood Smokeless Coal Corp., 
186 Va., 97; City of Richniond, v. Coll-ins, 186 Va., 298; and 
The Pocahontas Corp., v. Richardson 186 Va., 367. The pro-
visions of Section 2-i would have barred a recovery under the 
foregoing decisions for the reason the silicosis was diagnosi-
ble as of July 1, 1944. Thei foregoing provisions which was 
incorporated in the law to protect employers against liability 
for occupational diseases in existence on the effective date 
(July 1, 1944) of the Act, was repealed as of July 1, 1948. 
The repeal of this section was predi~ated upon the theory 
the time for asserting a claim for a disease in existence on 
July 1, 1944, and the question of accrued liability 
page 59 ~ for such claim, had passed. Otherwise, that the 
provisions of Section 2-1 and 2-m which were 
amended, would bar the successful prosecution for any elaim 
for an occupational disease ~vhich was in existence on July 1, 
1944, and had not been asserted by the filing of a proper ap-
plication. That which was anticipated but not expected, has 
arisen. We have in issue in the instant case a claimant as-
serting a claim for recoveu of compensation benefits for 
a disease diagnosbile as silicosis as of July 1, 1944, which was 
not asserted till after the foregoing amendments became 
effectiYe on tTuly 1, 1948. The legal .question for determina-
tion relates to what construction shall be placed upon tlrn 
Occupational Disease Law· 1 whieh became effective J u]y 1, 
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1944, after the repeal of the foregoing Section (2-i). If the 
Occupational Disease Law is to be construed as prospective 
in operation without the provisions of Section 2-i, then the 
above conclusion applies and there can be no recovery. There 
is no dispute the claimant had a silicosis on the effective date 
of the Occupational Disease Law. 
The repeal of the section under discussion was an absolute 
one. The Act as a whole must now be interpreted on the 
principle the deleted section were never a part of it. The 
Occupational Disease Law was incorporated into the Act by 
amending Sec. 2, of the original Act which became effective 
on January 1, 1919. The provisions of Section 2-d relating to 
an '' injury by accident,'' were amended to include '' occupa-
tional disease as hereinafter defined.'' Then follows the test 
of the law from 2-f to 2-p inclusive. In this form occupa-
tional diseases were added to the Act on the same basis of 
legal liability for '' injury by accident.'' The legal right for 
recovery of an injury by accidei1t under the origi-
page 60 ~ nal Act (Effective ,Jan. 1, 1919), and injury from 
an occupational disease under the amendment to 
the original Act ( effective July 1, 1944), are derived from the 
same section, creating new causes of action for the first time 
pursuant to their. respective provisions. The original and 
amended causes of action a re construed to be grants of a sub-
stantive right. The major weight of authority holds such 
statutes are to be construed as being prospective in opera-
tion. The distinction between retroactive and prospective 
application of statutory enactments as relating to the 
light and remedy, was given careful consideration in the 
case of Allen v. Mottle.lJ Construction Co. 160 Va., 875. The• 
uniform rule of our appellate court is restated in the head 
notes in the language following: 
'' It has uniformly been held by the Supreme Court of Ap-
peals that statutes affecting a remedy are retroactive. Thh, 
class of cases differs materially from those which involve a 
combination of right and remedy, or right alone. There is no 
vested right involved in a remedy, whereas a right may be in-
volved in the latter class. To these the State and Federal 
Constitutions offer protection. The citations of authoritieH 
against construing statutes retrospectively, where they dis-
turb vested rights, do not apply to remedial statutes; by all 
authorities remedial statutes are an exception to the rule." 
In the foregoing ease the following is quoted with ap-
proval; to-wit: 
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" 'It is asserted, as a legal proposition, that the amended 
language, "but no such review shall be made after 
page 61 ~ twelve months from the date of the last payment 
of compensation p,ursuant to an aw·ard under this 
act,'' if applied retroactively, is violative of the provisions 
of section 58 of the Constitution relating to the impairment 
of the obligation of a contract; that the amendment should be 
applied prospectively. The d:efense contends that the amend-
ment is a general application and is retroactive in its opera-
tion as it affects the remedy only; that such construction of 
the language used does not Yiolate section 58 of the Consti-
tution. 
• i 
" 'In the case of Wh,itlochi v. Hawkins, 105 Va., 242 (53 S. 
E. 401), it was· held: 
(7) " 'Retrospective laws are not favored, and a statute is 
always to be construed as operating prospectively, unless a 
contrary intent is manifest; but the legislature may, in its 
rliscretion, pass retrospective or curative laws, provided they 
do not partake of the nature of what are technically called 
ej; post facto laws, and do not impair the obligation of con-
tracts, or disturb vested rights; and, provided, furthere, they 
are of such nature as the legislature might have passed in the 
first instance to act prospectively.' " 
'' 'The foregoing is accepted as a comprehensive stakment 
of the law relating to retroactive statutes in general. 
" '1-,he qualifications to tlie general principle deserve fur~ 
ther consideration, viz.: 
•• ~The presumption of law is opposed to g1vmg them a 
retroactive effect unless a contrary intent is mani-
page 62 ~ fest. In the instant ease the language used is of 
general application. There appears no date from 
which it sl1all operate Rave by the principles of law· applicable 
to all statutes. The manifest purpose of the constitutional 
provision, placing the effect~ve date of a statute ninety days 
from the day of adjournment of the session of the General 
.Assembly, is to allow litigants a fair opportunity to acquaint 
themselves with the provisions of the statute enacted at :-1 
gfren session in order to institute and prosecute the appro-
priate proceeding for the p11eservation of their rights in nc-eordance therewith. 
'' 'The major weight of authority ]10lds that statutes of 
limitation are placed upon a different level from other stat-
utes, assuming, of course, that all are subject to the consti-
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tutional provision, viz., section 53 of the act, in the absence 
of an emergency clause, which is not involved in the instant 
case. 17 R. C. L. 683; Mul·vev v. City of Boston (197 1\.fass. 
178), 83 N. E. 402 (14 Ann. Cas. 349); State ex 'rel. Anderson 
v. General Accident, Fire and Life Assurance Corporation 
(134 Minn. 21), 158 N. ,,r. 71.5 (L. H. A. 1916F, 957, Ann, 
Cas. 1918B, 615).' '' 
The general rule applicable to ·workmen's Compensation 
Acts, is stated in 58 American ,Jurisprudence 599, See. 33 as 
·follows: · 
'' In harmoney with the established principle that legisla-
tive enactments, in the absence of a clearly expressed intent 
to the contrary, will be deemed to be prospective, 
page 63 ~ and not retrospective, workmen's compensation 
acts have been held not to apply to injuries which 
occurred before the law went into effect. On the same princi-
ple it is held that an amendment of the statute in respect of a 
matter of substantive right does not apply to existing in-
juries, or to claims arising by reason of the prior death of 
an injured employee. Neither can a curative statute be made 
applicable to claims for compensation accruing prior to the 
enactment thereof. A constitutional amendment relating to 
the jurisdiction of an industrial accident commission can 
have no application to accidents which have occurred and 
been decided hv the commh;sion hef ore the amendment takes 
effect. · 
"The application of statutes which become effective dur-
ing the interim between injury and death, with respect to 
tlie right to compensation for such death, is discussed in a 
subsequent section, as is also the retroactive effect of provi-
sions relating to procedural matter~.'' 
In view of the foregoing conclusions of law, the insertion 
of the safe guards against accrued liability in Section 2-i, 
would appear to have been unnecessary. They were perhaps 
inserted as precautionary measures, though not necessary, 
as they were decl;;iratory of existing law. In ultimate analysi~ 
the repeal of the section has no bearing on the construction of 
the law. The construction of the Occupational 
pag·e 64 ~ Disease Law is the same with or without Section 
2-i. 
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I 
I 
The facts showing the claimant had a silicosis prior to the 
effective date of the occupational law, no recovery may be 
had therefor, and, in the opinion of a majority of the Com-
mission, the case should be dismissed from the docket. 
I 
page 65 ~ DEPARTMENT OE, "\VORKMEN'S COM-
PENSATION 
INDUS'.l~RIAL COMMISSION OF VIRGINIA 
RICH:MOND 
Claim No. 985-521 
Case of Plez Salyer 
NOTICE 01~ AvVARD 
msw 
Date: 
TO: Clinchfi'eld Coal norporation 
(Employer) 
Dante, Virginia. . 
AND: Mr. Plez. Salyer (Claimant) 
Dante, Virginia. 
AND: Self-Insured. (Insurance 
Carrier) 
November 2, 1949. 
H. M. Bandy, Jr., At-
torney R 
Norton, Virginia 
Hums & Lively, At-
torney R 
Lebanon, Virginia 
You arc hereby notified a Review· of the above styled elaim 
was held before the Full Commission at Richmond, Virginia, 
on September 7, 1949, and a decision rendered by the Major-
ity of the Commission, :Martin, Commissioner, dissenting, on 
November 2. 1949, directing t.hat this claim be dismissed on 
the ground that this claimant hact Silicosis prior to the eff ee-
tive date of the Occupationhl Disease Law and that rio re-
covery be had therefor. 
For the above reason, the award of August 25, 1949, is set 
aside and the claim is dismissed from tl1e docket and the file 
closed. 
I 
TNDUSr.rRJAL CO)fMISSION OF VIRGINIA. 
Attest: 
1V. F. BURSEY 
8ecretary 
"\V. :w. MARTIN 
Chairman 
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page 66 ~ I, "\Y. F. Bursey, Secretary of the Industrial 
Commission of Virginia, hereby certify that the 
foregoing, according to the records of this office, is a true 
and correct copy of statement of findings of fact, conclusions 
of law and other matters pertinent to the question at issue 
in Claim No. 985-521, Plez Salyer, Claimant, v. Clinchfield 
Coal Corporation, Employer, Self-Insurer. 
I further certify that Clinchfield Coal Corporation, through 
counsel, was notified that Plez Salyer, through counsel, did 
request the Secretary of the Industrial Commission of Vir-
ginia to furnish certified copy of the record, including the 
evidence, for the purpose of an appeal to the Supreme Court 
of Appeals of Virginia. Furthermore, in requesting that the 
evidence be certified, counsel representing the claimant ad-
vised the Secretary of the Industrial Commission of Virginia 
that he would allege in his petition to the Supreme Court. of 
Appeals that the award of the Industrial Commission of Vir-
ginia is unsupported by the evidence. 
I further certify that, as evidenced by United States Postal 
Registry return receipt card, counsel representing the claim-
ant received on November 4th, 1949, copy of the award of 
the Industrial Commission of Virginia, dated November 2nd, 
1949. 
Given under my hand and seal of the Industrial Commis-
sion of Virginia this the 25th day of November, 1949. 
"\"V. F. BURSEY 
INDUSTRIAL COMMISSION OF VIRGINIA 
Secretary 
A Copy-Teste: 
M. B. Vv ATTS, C. C. 
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